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The new Electronic Communications Code 
What landowners need to know
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If you would like to discuss your legal options, please call Suzanne Folbigg on 01767 680251.
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The new code, which forms part of the Digital Economy Act 2017, came into effect on 28th December 
2017. It sets out rights and obligations regarding the deployment and maintenance of mobile phone 
masts and associated telecoms infrastructure.

These measures have been introduced in 
support of the government’s vision for the 
UK’s digital future, and are designed to 
make it easier and cheaper for
telcom companies to upgrade and share       
equipment, such as masts or cables. 

As there are concerns about the wide 
powers which operators could attempt to 
claim under the code, it is important that 
landowners are aware of the changes that 
have been introduced. The new code is, 
like the old one, compulsory, and as 
before, rights will still be conferred in a 
written agreement such as a lease.

New rights for operators 
Telecoms companies entering into new 
agreements now have the following rights 
without needing the consent of the 
landowner:

• to share sites, regardless of the terms 
of any written agreement

• to assign their leases, regardless of the 
terms of any written agreement

• to upgrade equipment, provided that 
there is no adverse impact, and no 
additional burden on the landowner

This means that landowners will no longer 
be able to charge a site-sharing fee for 
additional operators, or be able to 
negotiate increased rent when additional 
equipment is added to a site.

 Security of tenure
The statutory right for telecoms operators 
to remain in occupation is preserved in 
the new code. The Digital Economy Act 
2017 has amended the Landlord and 
Tenant Act 1954 to specifically exclude a 
tenant with code rights from security of 
tenure under the Act. In the past, 
operators benefited from both this act 
and the old code; this overlap has been 
removed, meaning that where a landlord 
has a genuine need to recover posses-
sion they should be able to do so. New 
leases will only be protected by the code.

Termination rights
The rights of landowners to remove 
operators are more restricted, even if the 
lease has been breached or the rent has 
not been paid. Landowners will now have 
to serve 18 months’ notice on operators 
to terminate a code agreement. 
The operator will have 3 months from the 
date of the notice to serve a counter 
notice if it does not want the agreement 
to end, and will need to apply to the 
court for an order to continue the 
agreement. If no counter notice is served 
or application made, the agreement will 

end on the expiry of the notice period.

How landowners will be         
affected      
The new code is expected to reduce the 
revenue received by landowners, as they 
have less freedom to charge higher rents 
for the use of their land. Under the old 
code, payment made to landowners for 
the right to install and maintain apparatus 
was based on a ‘fair and reasonable’ 
assessment. 
Rents will now be based on ‘market 
value’ and factors like the potential 
profitability of the site to the operator 
have been excluded. 
As the new code is not retrospective, 
landowners who already have 
agreements with operators are advised 
to keep these in place, as they are likely 
to command higher rents than those 
available under the new code.

It is important for landowners to be 
aware that a court order imposed under 
the code doesn’t need to be registered 
to be binding. Paragraph 14 of the code 
makes clear that even if the agreement 
under the code would by its nature 
require registration at the Land 
Registry to bind successive owners, 
parties bound by code rights will be 
bound whether or not the agreement 
is registered. This means that landlords 
acquiring new land will need to check 
specifically whether any agreements 
exist.



Where family businesses are operated 
through a limited company which 
operates the freehold from which the 
business is carried on, the law makes 
it difficult and expensive for owners to 
extract the freehold at the point of sale of 
the trading company.

A dividend attracts income tax and 
extracting assets at the time of sale can 
attract both Capital Gains Tax (‘‘CGT’’) 
in the hands of shareholders - albeit at 
Entrepreneurs’ Relief rates, Corporation 
tax on any capital gain - subject to 
indexation relief - in the Company itself, 
and stamp duty land tax.

However, some foresight can mitigate 
these tax effects.

Demerger through Liquidation under 
s110 of the Insolvency Act 1986 is 
one commonly-used process, and the 
Companies Act 2006 provides another 
method for privately-owned companies 
to reduce their share capital in order 
to return value to shareholders or 
restructure their business.

A further route often considered to affect 
a demerger is a statutory demerger 

under the Corporation Tax Act 2010. 
However, this route is not possible unless 
the demerger represents the splitting of 
two trading activities.

Demerger by way of liquidation 

A demerger by the liquidator in a s110 
reconstruction avoids CGT in the hands 
of the Company, as a distribution 
made in respect of share capital in a 
winding-up is not a distribution under the 
Corporation Tax Act.

Here, the original company (or a new 
holding company) is put into voluntary 
liquidation under s110 of the Insolvency 
Act 1986, and the shares and assets 
are transferred to a successor company. 
The original company ceases to exist 
and must be replaced by a second or 
subsequent demerged company to 
which the assets are transferred. Each 
new company will hold one of  demerged 

businesses, and each will issue shares 
to the shareholders. It is possible to 
structure this type of demerger so that 
it doesn’t trigger tax charges on either 
income or capital, for the shareholders 
or any of the companies involved in 
the demerger. However, the underlying 
assets are still held at the end of the 
procedure in two separate corporate 
vehicles rather than directly by the 
shareholders.

A capital reduction demerger

Here, the usual method is to set up a 
new holding company over the existing 
company and carry out a share-for-share 
exchange. The issued share capital in 
the new holding company will have a 
nominal value equal to the nominal value 
of the original company. Two classes of 
shares will be issued, relating to the two 
businesses to be demerged. 

Again, the end result is that the 
underlying assets are held through two 
separate corporate vehicles rather than 
directly by the shareholders. 

Benefits of a demerger

Assets can be reorganised so that they 
are held separately in two distinct risk 
pools. The consequences of future 
trading risks are compartmentalised. 
Further, from a tax point of view if a 
future sale of the trading company 
is a possibility the triple-jeopardy of 
Corporation tax on capital gains by the 
trading disposing of (say) a freehold, 
stamp duty land tax on its transfer and 
CGT in the hands of the shareholder 
recipient does not take place at the point 
of sale.

Moving assets out of a trading company 
either by s110 Insolvency process, or a 
capital reduction demerger......... 
                                       the advantages
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If you would like some 
professional and friendly advice 

with regard to a demerger, 
please contact Martin Smith on       

01223 411421.
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Research has shown that a similar 
proportion of adults have experienced 
trolling, mobbing, cyber-bullying, 
cyber-stalking or some level of sexual 
exploitation over the net. Furthermore, 
almost half of adult online users have 
witnessed others being bullied online. Of 
course, many incidents are unreported so 
these figures are a conservative estimate 
at best.  However, the consequences 
of cyberbullying are very real; they are 
headline-grabbing and tell the same 
desperately sad stories of online victims 
who feel that there can be no let up from 
the abuse.  

The figures, whether conservative or 
not, are concerning and have galvanised 
our law makers into taking action. This 
month, the government announced 
an independent Law Commission 
review into the laws around offensive 
communications to assess whether they 
provide the right protection to victims 
online.  

This is a somewhat rhetorical question 
as self-evidently they do not. We know 
this because as recently as 2015, the 
government had to introduce bespoke 
laws to outlaw revenge porn.  A root 
and branch review of the current laws is 
therefore long overdue as the authorities 
attempt to apply outdated laws to 
modern scenarios.  In many respects 
these laws are not fit for purpose and 
never contemplated a profligacy of social 
media use.

The Law Commission’s independent 
review of the law will commence in April 
2018 and is expected to be published 
within 6 months. If deficiencies in the 
current law are identified – which seems 

likely - the Commission will make 
proposals for reform.

According to Professor David Ormerod 
QC, Law Commissioner:

“There are laws in place to stop abuse 
but we’ve moved on from the age of 
green ink and poison pens. The digital 
world throws up new questions and we 
need to make sure that the law is robust 
and flexible enough to answer them.

If we are to be safe, both on and off line, 
the criminal law must offer appropriate 
protection in both places.’’

The government’s endgame is a Digital 
Charter which aims to make the UK the 
safest place in the world online.  The first 
part of the so-called Digital Charter was 
launched in October 2017 – an Internet 
Safety Strategy green paper.  This green 
paper has at its core a pledge to make 
the UK a safe haven for online users by 
introducing a programme of rules and 
a statutory framework to put them into 
practice.

As part of its review, the independent 
Law Commission will analyse the 
following (Law Commission, 6 February 
2018):

• How the Malicious Communications 
Act 1988 deals with offensive online 

Andrew Carter, Partner 

Stamping out 

Cyberbullying and trolling is endemic in today’s immersive e-society. According to OFCOM (2016), 
one in five 8 to 11 year olds and seven in ten 12 to 15 year olds has a social media profile. These 
are the most vulnerable members of the e-society demographic and at least a third of them have 
experienced cyberbullying, trolling or sexual exploitation.   

communications
• How the Communications Act 2003 

deals with online communications
• What “grossly offensive” means and 

whether that poses difficulties in legal 
certainty

• Whether the law means you need 
to prove fault or prove intention to 
prosecute offensive online communi-
cations

• The need to update definitions in the 
law which technology has rendered 
obsolete or confused, such as the 
meaning of “sender”

• How other parts of the criminal law 
overlap with online communications 
laws

Following its review of the law, the 
Law Commission is expected to make 
recommendations to the government 
to reform social media law.  These 
recommendations will be informed by 
public consultation and the review has 
been promoted by the Prime Minister 
as an opportunity “to ensure that the 
criminal law, which was drafted long 
before the creation of social media 
platforms, is appropriate to meet 
the challenges posed by this new 
technology”.  

It is anticipated that the Law Commission 
will also recommend a new corporate 
“social media code of practice”.  This 
code of practice is likely to contain 
guidance on content, conduct and how 
companies should report abuse.

If you would like some 
professional advice with regard 

to a potential or ongoing dispute, 
please contact Andrew Carter on 

01908 202150.



Background 
The Employment Rights Act 1996 
(“ERA”) protects employees (and, in 
some cases, “workers”) from suffering 
detrimental treatment in employment, in 
certain circumstances. 

A detriment complaint can be made to 
an Employment Tribunal (“ET”). If the 
complaint is successful, the ET may 
award compensation. 

One of the circumstances in which the 
protection against detriment arises is 
if the worker has  “blown the whistle”.  

Compensation in such circumstances 
can include an award for injury to 
feelings, calculated in the same way as 
in discrimination cases. (In discrimination 
cases, the ET bases such award on how 
serious it considers the discrimination to 
be and where the case sits within broad 
“bands”.  Since September 2017, injury 
to feelings awards can range from £800 
to £42,000).

The recent case of South Yorkshire Fire 
& Rescue Service v Mansell and others 
dealt with compensation for detrimental 
treatment in working time cases.

Case summary                             
The Claimants were firefighters. A new 
shift pattern was introduced. They 
alleged that the length of night work and 
daily rest breaks infringed the Working 
Time Regulations 1998 (“WTR”) and 
they refused to work the new shifts. The 
employer transferred them to another 
Station. 

The ET found that the transfer amounted 
to detrimental treatment for asserting 
their rights under the WTR. It decided 
that compensation for injury to feelings 
was potentially available.

The Fire Service appealed to the 
Employment Appeal Tribunal (“EAT”). 

The EAT dismissed the appeal on the 
basis that all detriment claims are akin 
to discrimination or victimisation claims. 
Thus, an injury to feelings award could 
be made in principle. However, whether 
it is appropriate to make an award in any 
particular case is a question of fact for 
the ET to decide.

Implications                                     
The Mansell case means that it is now 
possible that injury to feelings awards 
may be made in detrimental treatment 
cases of all kinds. 

These include cases involving, Jury 
service, health and safety, Sunday 
working, acting as an employee 
representative, leave for family and 
domestic reasons, flexible working and 
some other cases.
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Injury to feelings awards for detriments 
suffered in employment

For more information or employment 
advice, please call Nick Sayer on 

01223 411421.
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