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What separated or divorced parents need 
to know about taking children on holiday 
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If you’d like to discuss your legal options, please call Clare Pilsworth on 01223 411421.
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With the school holidays fast approaching, separated or divorced parents aren’t always aware that 
they may need permission from the other parent to take their child on holiday. It is a criminal offence, 
referred to as child abduction, to remove a child even for a short holiday abroad, without the consent 
of the other parent, consent from the court or having a formal child arrangements order in place.

Parental responsibility

This is defined in the Children’s Act 1989, 
and in practice it means that anyone with 
parental responsibility has a right to take 
part in the major decisions of a child’s life.

The child’s mother always has parental
responsibility. The child’s father has 
responsibility if:

• he is married to the mother at the time 
of the birth (and under English law if he 
marries the mother later on)

• if he’s on the birth certificate (for births 
registered in England and Wales after 
1st December 2003)

• if he and the mother have signed a 
parental responsibility agreement 

• or if the court has made a parental  
      responsibility order in the father’s 
      favour

Whilst a parent can take their child (aged 
under 16) anywhere in England and Wales 
without the permission of the other person 
with parental responsibility (as long as 
there is not order in place prohibiting this), 
everyone who has parental responsibility 
must agree to a child being taken abroad. 

A parent may also need permission from 
anyone else who has parental 
responsibility, e.g. a guardian. 

Child Arrangement Order 

A parent can take a child abroad for up 
to 28 days without getting permission 
if they have this order in place. It must 
state that the child is to live with that 
parent, and there must be no other court 
orders that prohibit the child being taken 
abroad.

Getting agreement

Ideally, providing the other parent with 
information such as the destination, date 

of departure and return, travel details, 
accommodation address and contact 
telephone number should be sufficient. 
It makes sense to get an                      
acknowledgement signed by the other 
parent, and to take a copy of this on the 
trip.

If the other parent doesn’t give their 
consent, it is possible to seek permission 
from the court to take a child outside 
of England and Wales for a temporary 
period under a Specific Issue Order. If the 
other parent objects, they can apply to 
the court for a Prohibited Steps Order. 

In most cases, it is best to agree holiday 
arrangements well in advance to avoid 
misunderstanding, accusations of         
abduction, or applications to the court. If 
no agreement can be reached, then we 
can discuss your legal options with you.



What counts as a second 
home?

If you have a main residence, then any 
other property purchase - such as a 
holiday let, an investment property, a        
buy-to-let, or a property you buy and 
own on behalf of another family member 
even if inherited, counts as a second 
home. The surcharge will apply even if 
you own a residential property overseas.

Helping out a child with the deposit on 
a property is not a problem, but part 
-owning it is.
If parents buy a property for their child 
and are named on the deeds while 
already owning a home, they will be liable 
to SDLT at the additional rate. 

By way of an example of the impact of 
the surcharge, if a buy-to-let landlord 
who already owned a main residence 
had bought an additional property for 
£200,000 prior to April 2016, they would 
have paid just £1,500 in SDLT. If they 
were to make the same purchase now, 
they would see their bill rise to £7,500. 

When the additional 3 per cent 
applies

If a purchaser owns a buy-to-let but 
lives in a rented property, if they were to      
decide to move out and buy a property 
as their main residence, they would still 
be liable to pay the additional rate of 
SDLT on their new property. 

That’s because at the time they         
complete on their main residence, they 
will own a second property, and won’t 
have replaced their main residence by 
the sale of a property that was their      
previous main residence.

It’s important to remember that married 
couples and civil partners may only have 
one main residence between them. If 
either of them were to buy an additional 
property, jointly or on their own, they will 
be liable to the higher rate, unless they 
sell their former main residence within 36 
months. 
Even if your spouse or civil partner owns 
a property in their sole name, you would 
be liable to the higher rate SDLT.

When the additional 3 per cent 
doesn’t apply

If you already own property, say a buy-
to-let, but plan to buy a permanent home 
to replace your main residence, then you 
are exempt from paying the higher rate 
provided that you purchase the new main 
residence on the same day as you sell 
your current main residence. 

If you’re moving and your sale 
falls through

If you complete the purchase of your 
new home while still owning your old 
home, then you will still be liable for the           
additional rate. However, if you sell your 
old home within 36 months, then you 
can reclaim the extra SDLT you paid. This 
is done simply by completing an online 
form on the HMRC website.
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How Stamp Duty applies to second homes
Stamp Duty, the tax payable on purchases of property or land, was reformed in December 2014 
with new rate bands introduced at that time. However, in his 2015 Autumn Statement, the then                 
Chancellor, George Osborne, announced that from April 2016, anyone purchasing an additional            
residential property would pay a surcharge of 3%. Stamp Duty Land Tax (SDLT), to give stamp duty 
its full name, can be quite complex when it comes to property purchases. 
Here are some commonly-asked questions.

If you would like advice on the amount of SDLT you would be liable to pay on any property transaction, 
please call Claire Dunn on 01908 202150.



I have previously written about the 
difference between wills being unfair 
and invalid, i.e. that challenges to the 
validity of wills must be based upon one 
or more recognised grounds of invalidity 
as opposed to simply dissatisfaction that 
the will is “unfair”. 

One of the recognised grounds upon 
which a validity challenge can be based 
is “undue influence”, i.e. the person 
making the will must not have been 
unduly influenced into doing so by 
another. One type of undue influence is 
a species of fraud termed “fraudulent 
calumny”. 

Fraudulent calumny sounds like it comes 
from the Middle Ages, and indeed it 
has been rarely within the remit of the 
court over the last century. However, a 
case heard in the High Court in 2017 
has brought the concept of fraudulent 
calumny into the present day. 

The basic idea is that if A poisons 
the testator’s mind against B (who 
would otherwise be a beneficiary), by 
casting dishonest aspersions on B, 
then the will is liable to be set aside. 
The misrepresentations cited must be 
fraudulent, i.e. dishonest. Importantly, if a 
person believes that he is telling the truth 

about a potential beneficiary then even 
if what he tells a testator is objectively 
untrue, there is no case in fraudulent 
calumny. 

Cases have been rare because of the 
general lack of evidence available that 
dishonest untruths were told as, usually, 
it would happen behind closed doors, 
the perpetrator would deny it, and 
the deceased cannot give evidence.                                 
However, in modern times, it is 
increasingly likely that the dishonest 
untruths will be directed through 
communications such as emails, text 
messages, and social media. If they are, 
and these communications are recorded 
and produced, then evidential problems 
could be avoided.  

The recent High Court case was 
Christodoulides v Marcou [2017] – a 
dispute between two sisters, Niki and 
Andre, regarding their mother’s estate. 

The court heard that Niki had told 
lies about Andre, intended to poison 
their mother’s mind against Andre in 
order to ensure she was disinherited.                 
After a ten day trial, the will (which left 
the entire estate to Niki) was held to be 
invalid because it had been procured by 
Niki’s fraudulent calumny.

Despite argument that Andre’s case 
was not adequately detailed before the 
court, she succeeded largely because 
of the trial judge’s finding of Niki to be “a 
thoroughly dishonest and manipulative 
individual”. 

Although fraudulent calumny is a charge 
of fraud which requires a higher degree 
of proof than usual, in some specific 
circumstances, particularly where the 
fraudulent representations are evidenced 
by way of email, text message, or social 
media communications, it could be easier 
to prove than challenges based on other 
grounds of invalidity.  

Fraudulent Calumny
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How Stamp Duty applies to second homes
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If you would like some advice 
with regard to a potential 

or ongoing probate or 
inheritance dispute, please 

contact Hannah Johnson on  
01234 270600.

Challenging the validity of a will based on allegations of a ‘poisoned mind’ 



4  

In England and Wales, the act of 
marriage automatically revokes your 
existing will, making it invalid. There is 
one exception to this rule, and that’s 
where a will contains a clause that shows 
it was made specifically in contemplation 
of marriage. 

Couples need wills

All married and unmarried couples should 
write their wills. If you are not married or 
in a civil partnership, unless your partner 
is specifically named in your will, they 
might not receive anything on your death. 
If you don’t have a will, your assets would 
be distributed in accordance with the 
strict Rules of Intestacy, meaning that 
blood relatives would inherit. In addition, 
if you have a will, get married, but haven’t 
made a new will that recognises this 
marriage, then if you were to die the 
Rules of Intestacy would be applied. 

A will made in contemplation of marriage 
or a civil partnership needs to be properly 
executed. It isn’t sufficient to say that you 
expect to get married at some point, you 
must expect to marry a specific person 

and in a reasonable timeframe. You’ll 
need a clause that confirms that you do 
not want the will to be revoked by your 
forthcoming marriage or civil partnership.

Inheritance Tax advantages 

IHT is a tax payable on money, savings 
or any other assets, like property, you 
pass on when you die, and potentially on 
some gifts you make during your lifetime. 
Married couples and civil partners can 
leave their estate to their partner in 
their will exempt from Inheritance Tax 
(IHT). The current individual threshold is 
£325,000. The unused nil rate band can 
be passed to the surviving spouse or civil 
partner on death, meaning that it doubles 
to £650,000. If the estate is liable for IHT, 
it is payable at 40%.

In addition, there’s a new family home 
allowance, the Residence Nil Rate 
Band (RNRB) which applies when you 
leave your main residence to a direct 
descendant like a child or grandchild, 
including adopted, step or fostered 
children. The RNRB will increase from 
£100,000 in the 2017-18 tax year, to 
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Getting married? 
Don’t forget your Will 

Whilst it may not seem very romantic to be thinking about your will if you’re about to get 
married, it is important to be aware of how the law stands.

£125,000 in 2018-19, £150,000 in 
2019-20, before reaching £175,000 in 
2020-21. As the RNRB can be added 
to the existing threshold of £325,000, 
this would potentially mean an overall 
allowance of £500,000 by 2020 for 
those who are single or divorced, or 
£1m for those who are married or in civil 
partnerships.

The best way of ensuring that your loved 
ones are properly provided for at all times 
is to ensure you have a valid will in place. 

Inheritance Tax planning 
can be complex, so if you’d 

like some friendly advice 
contact Will Padmore on                     

01223 411421.

If you would like unsubscribe from this newsletter, please email marketing@woodfines.co.uk.
For the avoidance of doubt, please note that this newsletter is not intended to and does not constitute formal legal advice. Should you require advice 
then we will be happy to assist and will issue you with our formal terms of business.


