
IR35 (off-payroll 

workers) update  

28th November 2019  



• Introductions 

 

• So what is it, and what next?  

o The current position 

o Issues 

o Practical approach  

 

• Summary and Q&A  
 

Agenda 



 

Recap 

IR35 – 20 years old, and still not working! 
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• Draft legislation published 11 July  

 

• April 2020 
o “Medium” & “Large-sized” businesses   

o “Small” business <£10.2m 

 

• Key question: 
“Would that worker be an employee of yours if the 

contract with the intermediary did not exist?” 

 
• HMRC’s Check Employment Status for Tax 

(CEST)  
o Used 750,000 times, self-employed = 60% of cases  

o Getting the ‘right’ answer first time? 

o National Audit Office report BBC unable to obtain a 

result in 50% cases using CEST 

Current position 



• Self-employed: 

o Pay less Tax 

o Pay less NIC 

o Can use dividends 

• HMRC want: 

o Employers to act as tax collectors 

o Employer/engager to decide whether IR35 applies; and 

 Operate PAYE, or 

 Advise the agency to operate PAYE 

• But: 

o Office Holders  - always PAYE; 

o Statutory payments  - no, not “employer;” 

o Pensions -  not subject to auto-enrolment 

 

 

 

Issues 



Issues  

• Experience is that private sector businesses 

will require all of the time afforded to them to 

prepare 

 

• Failure to prepare and be ready for April 2020 

could result in significant: 

o labour supply issues; 

o business continuity issues; 

o liabilities to: 

 tax; 

 national insurance contributions (NIC);  

 interest and penalties. 

 

• Recent examples 



Top tips: 

Practical approach 

1. Check if you are caught – small businesses need not apply 

2. Find out who works for you off-payroll – is it personal or composite services supplied 

3. Ask the questions – undertake an employed v self employed assessment of each personal 

services arrangement, using established case law 

4. Know the right responses – having evaluated using case law run the answers through the 

HMRC Check Employment Status Tool (CEST) 

5. Review the results – who does CEST say are employed (within IR35), self-employed or 

undetermined 

6. Get in to the detail – look at those that are within IR35 or undetermined to see if there is 

anything that needs clarifying or changing 

7. Do the math – calculate the potential impact of moving those within IR35 on to the ‘payroll’ 

for tax/NIC and apprenticeship levy 

8. Move in the right direction – for those that will be within IR35 start moving contracts and 

payment dates to some ‘standard’ dates and arrangements to make the admin easier 

9. Get set up – establish how you will run the ‘payroll’ for those within IR35 so you are ready to 

fulfil your new compliance responsibilities 

10. It’s good to talk – Don’t leave it until later, ensure you clearly and regularly communicate 

throughout the ‘process’ with all internal and external stakeholders to ensure you minimise 

‘nasty surprises’. 



Summary 

Any Questions? 
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Employment and Tax Statuses 

Employment Law 
 

Tax Law 
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Employed 
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 Self-employed 

Self-employed 
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Factors used by the courts  

• Business on your own account  

• Supervision, direction, control  

• Substitution 

• Financial risk  

• Payment/profit  

• Equipment 

• Exclusivity  

• Mutuality of obligation  

• Part of the organisation  

• Intentions of the parties   

 



1. Identify actual contractual arrangements and reality of 

circumstances 

 

2. Identify the ‘hypothetical’ contract 

 

 

3. Consider the factors used by the courts, to decide whether 

in reality the hypothetical contract would be a contact of 

employment 

 

 

3 Stage Process 
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 No written contract              Written contract 

 Employment? 

 

Worker     PSC    Client 

 

 

 

 No written contract         Lower level contract   Upper level contract 

 Employment? 

 

Worker   PSC    Agency   Client 

 

What does a hypothetical contract look like? 
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What we can learn from the cases 

• Status - Ready mixed concrete test: 

o The servant agrees that, in consideration of a wage or other remuneration, he will provide his own 

work and skill in the performance of some service for his master.  

o He agrees, expressly or impliedly, that in the performance of that service he will be subject to the 

other's control in a sufficient degree to make that other master.  

o The other provisions of the contract are consistent with its being a contract of service. 

• Creating the hypothetical contract 

o Autoclenz – courts can disregard terms included in the written agreement between the parties if the 

documents do not reflect the reality between the parties.  

o ‘Boilerplate’ terms – can these be ignored? 

• Mutuality of obligation  

o Generally exists where a minimum period of time or minimum commitment is stated in the contract 

o What about if the fee is pro rated where the individual does not meet this minimum requirement? 

• Control  

• Other terms  



• Mutuality of obligation  

o Generally exists where a minimum period of time or minimum commitment is stated 

in the contract 

o What about if the fee is pro rated where the individual does not meet this minimum 

requirement? 

• Control  

o Is contractual right sufficient even if it is not practically possible to control the 

individual? 

o Is the business subject to any regulatory requirements? If so, does the business 

need to ‘control’ the individual to comply with these requirements?  

• Other terms  

o What is the relevance of: 

 The status of other engagements the individual undertakes? 

 Rights such as holiday pay, sick pay, etc being present or not in the actual 

contract? 

 

What we can learn from the cases 
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• It is never too early to review your arrangements and 

contracts  

• Accept that some of your contractors may in reality be 

employees 

• Plan and consider your approach carefully to avoid your 

contractors going elsewhere  

• Communicate with your contractors to ensure 

consistency between your views and theirs  

• Keep a paper audit trail  

Lessons learned from the public sector 
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Preparing for IR35 Changes  

• Identify your current contractors and the terms of 

their engagement 

• Develop a process for deciding their true status  

• Establish a process of communication and how to 

deal with any challenges against status 

determinations  

• Decide on outcomes e.g. outsource functions? 

Put on payroll?  

• Review consequences of increased number of 

employees e.g. payroll, benefits, pension?  
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